Same-Sex Loving
invoke Loving in two ways: 1) Arguing that restricting marriage to only one man and one woman' is similar to barring Whites from marrying non-Whites; 6 thus, barring two people of the same sex from marrying, violates the proposition that the fundamental right to marry is fully realized only if one can marry a person of her 7 choice. 8 2) Contending that denying civil marriage rights to same-sex couples is sex or sexual orientation discrimination, which parallels the race discrimination found unconstitutional in Loving. 9 However, when advocates invoke Loving to support comparing same-sex marriage to interracial marriage 0-a comparison that has come to be known as the "Loving analogy" 1-rarely do they note that the opinion contains an antisubordination message, 1 2 (applies Loving to argue that barring same-sex marriage is sex-discrimination, sexual orientation discrimination and violates substantive due process); SAME-SEX MARRIAGE: PRO & CON, 88-90 (Andrew Sullivan ed., 2004) (includes Loving as one of eight cases determined to be key in the arguments for and against same-sex marriage).
5. 
) (prohibiting marriage between Whites and non-Whites and declaring such marriages void ab initio).
7. 1 use female pronouns throughout this Article. These references are intended to encompass both male and female unless indicated otherwise.
8. Loving, 388 U.S. at 12.
9.
See infra Part I.B.2. (discussing sex discrimination and sexual orientation discrimination arguments).
10. For the purposes of this Article I will not add the qualifier "mixed-sex" to the term "interracial marriage," unless specific to the context. See, e.g., infra Part I.C (discussing interracial mixed-sex and interracial same-sex couples). This is because marriage, as generally understood, is defined and legally recognized as a union between two people of differing sexes or genders. It is because of this understanding that qualifiers such as "samesex" are necessary. See infra Part I.A.3 (discussing the debate around defining marriage). This unspoken understanding that the word marriage, standing alone, indicates heterosexuality is a subtle aspect of heteronormativity. (See infra note 163 and accompanying text (defining heteronormativity)).The term interracial, has also been used to modify the term marriage because, as discussed herein, marriage was socially constructed and legally recognized only if it was intraracial.
11. See infra Part I.A.1 (defining the Loving analogy and discussing the debate surrounding it).
12.
In this context, antidiscrimination is utilized to discuss laws and policies that are specific to those individuals prevented from accessing civil marriage rights based on race, gender or sexual orientation.Whereas, antisubordination addresses groups who are kept in a subordinate status through, for example, limiting access to marriage rights. See, e.g., Ruth Colker, Anti-Subordination Above All: Sex, Race and Equal Protection, 61 N.YU. L. REV. 1003, 1007 (1986) (stating that the anti-subordination perspective seeks to eliminate power disparities through the development of laws and policies that directly redress those Classics 2d ed. 2000)(1984) ("Suggesting a hierarchy of oppression ... evokes a sense of competing concerns that is unnecessary."); see Catherine Smith, Queer as Black Folk, 2007 Wis. L. REv. (forthcoming, 2007) (asserting that an argument which categorizes homophobia and heterosexism as "the same as" racism, serves to divide rather than unite subordinated groups).
15. This Article uses LGBT as an inclusive term for sexual minorities and communities consisting of lesbian, gay, bisexual, transgender, questioning and/or queer identified people.
16. Loving, 388 U.S. at 12. 17.
Id.
18.
ROBERT JENSEN, THE HEART OF WHITENESS: CONFRONTING RACE, RACISM AND WHITE PRIVILEGE 3-4 (2005) (defining white supremacy as "an ideology of the inherent superiority ofWhite Europeans over non-Whites[.]"). 19. Throughout this paper, I refer to non-Whites and people of color interchangeably. While much of my argument is generalizable to the racial and racialized ethnic and religious groups, in the twenty-first century United States, some of it is not. Thus, examples used herein will be situated in a Black/White context because of the particular lived [ 
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Same-Sex Loving (more specifically Blacks), 20 is not a legitimate reason to bar persons from marrying. There are analogous principles grounding the arguments supporting same-sex marriage: 1) freedom of choice means that the fundamental right of marriage extends to all citizens, and "person of one's choice" includes a person of either sex, regardless of the gender of the individual exercising the right; 2 1 2) antidiscrimination stands for the principle that prohibiting two persons of the same sex from marrying is discrimination based on sex or sexual orientation; 22 and 3) an antisubordination principle means that heterosupremacy 23 is also not a legitimate reason to bar persons from marrying. 24 These principles, as they relate to same-sex marriage, clearly correspond to and mirror the Loving decision's articulated principles. This Article argues that the comparison between interracial marriage and same-sex marriage is valid because of legal and social similarities between antimiscegenation and anti-same-sex marriage laws and the structural commonalities and social impacts of white su-21 premacy and heterosupremacy.
Part I of this Article summarizes the debate around comparing interracial marriage and antimiscegenation laws to same-sex marriage and laws barring such unions. It introduces the Loving analogy, discusses its uses and addresses the definition of marriage, which, though not experiences of Blacks in the United States (including my own), especially as it relates to Loving, interracial marriage and comparisons to same-sex marriage. In addition, while a discussion of the specifics as to the way race works within and upon other racial and racialized ethnic groups in the context of marriage and intimate relationships is important, it is beyond the scope of this work.
20. In this Article, "Black" and "White" are capitalized when each refers to a specific cultural or ethnic group within the United States of America. I use "Black" rather than "African American" to ensure that persons living in the United States, who are not Americans of African descent but who are perceived to be, or constructed as "Black" are included in this discussion.
21. See infra Part I.B.1.
22.
Infra note 94 and accompanying text (discussing the sexual orientation discrimination argument).
23. As used herein, "heterosupremacy" is constructed by combining the prefix "hetero" from heterosexual with "supremacy," meaning domination. It is defined as the position that heterosexuals and heterosexuality are superior to lesbian, gay and bisexual persons and non-heterosexuality. See, e.g., Sumi Cho, Understanding White Women's Ambivalence Towards Affirmative Action: Theorizing Accountability in Coalitions, 71 UMKC L. Riv. 399, 415 n.86 (2002) (discussing factors in the break down of coalitions, including how coalitions comprised predominantly of people of color fail to "recognize the claim of [an LGBT based] identity group and thus break down over heterosupremacy); David Cruz, 'Just Don't Call it Marriage": the First Amendment and Marriage as an Expressive Resource, 74 S. CAL. L. Risv. 925, 969 n. 237 (2000) (discussing heterosupremacy in a First Amendment context and referring to it as "one group in U.S. society being superior to another").
24.
See infra Part lI.B. (for a discussion of the Loving principles).
25.
See supra note 18 (defining white supremacy) and note 23 (defining heterosupremacy).
FALL 2007]
specifically mentioned in Loving, is central to the debate. An illustration of how the three principles-freedom of choice, antidiscrimination and antisubordination-work in the interracial and same-sex marriage contexts, follows. The section concludes by contending that the Court's rebuke of white supremacy is a vital aspect of the Loving analogy and, as such, should be more fully incorporated into pro same-sex marriage argu-26 ments.
Part II, entitled "Living Loving," endeavors to explain how same-sex relationships challenge White supremacy. To do so it is necessary to broaden the discussion to include non-marital intimate relationships because they are the majority of same-sex relationships.This section initially addresses the subordinating ideologies of White supremacy and heterosupremacy, the manner in which they are interconnected and interdependent, and how they mutually enhance each other. The argument is that even though interracial mixed-sex marriages may fulfill Loving's choice and antidiscrimination principles, they also manage to help maintain White supremacy by supporting heterosupremacy. 7 Conversely, these subordinating ideologies work to allow same-sex marriage to counter heterosupremacy and thus subvert White supremacy. This section further explains how interracial heterosexual couples also help reinforce White supremacy by enabling assumptions of White superiority, while same-sex relationships do not. Finally, this section posits that society views interracial same-sex relationships differently than interracial mixed-sex relationships. Society is struck "color-blind ' 28 by interracial same-sex relationships and race is rendered temporarily invisible. As a consequence, some same-sex couples-those who are interracial-directly counter not only heterosupremacy but White supremacy as well. The Article ends by focusing on same-sex marriage as a civil rights issue. This section recaps the assertion that same--sex marriage expands the Loving decision's antisubordination message, and argues that Loving can and should be extended to support the determination that full marriage rights are fundamental to ensuring all persons move out of positions of subordination and gain full civil rights. Finally, reasoning that because it is unlikely that the state will end its sanctioning of marriage, this section concludes that it is important that all subordinated groups recognize that 26 .
Though this Article argues that extending marriage rights to same-sex couples will be a net positive in the struggle against all forms of discrimination and oppression, I am not necessarily pro-marriage. This means that I do not necessarily support the states privileging one particular adult intimate relationship over others, and allocating benefits based upon those privileged relationships.
27. See infra Part II, Section 1.
28.
See Plessy v. Ferguson, 163 U.S. 537, 559 (1895) (HarlanJ., dissenting) ("There is no caste here. Our constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law.").
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Same-Sex Loving society as a whole benefits if adults in intimate relationships are allowed full access to marriage regardless of their race, sex, gender, or sexual orientation and work together to achieve this result. 
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Michigan Journal of Race & Law whether gays and lesbians have a right to "use" Loving to support legal, political, moral, and social arguments for same-sex marriage; 34 and 3) whether the definition of marriage itself is restricted to one man and one woman.
1. The "Loving Analogy"
The term "Loving analogy" is used in this Article in a general sense to refer to the similarities and differences between interracial and samesex relationships in social and political contexts. It is also used in a legal context to refer to the doctrine produced by the decision itself. When addressing the Loving analogy in the legal arena, this work maintains that the Loving court's due process declarations about the findamental right to marry and freedom of choice, 3 s as well as the equal protection holding
denouncing invidious racial classifications, are both key aspects of pro same-sex marriage arguments. The Loving court also pronounced that White supremacy is not a legitimate governmental interest:
There is patently no legitimate overriding purpose independent of invidious racial discrimination that justifies this classification. The fact that Virginia prohibits only interracial marriages involving White persons demonstrates that the racial classifications must stand on their own justification, as measures
34.
See, e.g.,Andersen v. King County 138 P3d 963, 1037, (Wash. 2006) (BridgeJ, dissenting) ("both the plurality and the concurrence are too quick to reject the Loving analogy."); see also Kennedy, Marriage and the Struggle for Gay, Lesbian, and Black Liberation, supra note 33, at 789 (noting that "The Loving analogy is a heuristic device that acknowledges the distinctions but underscores the similarities between prohibitions on interracial marriage and prohibitions on same-sex marriage," and that it can and should be used in such a way in order to support same sex marriage 42 This limited comprehension and lack of understanding leads to truncated arguments, which may translate into fewer successes in legal and political arenas. 4 3 This Article suggests a way to include people of color, their issues and experiences, and asserts that it may be beneficial in future arguments on the side of advancing same-sex marriage rights.
Using Loving
Those who argue that same-sex marriage rights advocates should not "use" Loving to further their cause generally assert that race and racism are too different from sexual orientation and homophobia to warrant a comparison. 44 With its anti-white supremacy position, Loving was also a victory for the antisubordination principle itself. 54 Loving helped to render visible the fact that white supremacy was an ideology that law, politics, social convention, and individual and group effort kept in place; not happenstance or "god's will."" The Court showed that, in the context of race and intimate relationships, white supremacy was a predominant social ideology and was sanctioned by the state. 56 After identifying white supremacist ideology as real and invidious, 7 the Court then determined that the state's actions in perpetuating white supremacy were constitutionally impermissible.
8
Loving can be a very useful analogy when addressing all forms of subordination. If other subordinated groups, including those with LGBT members, are able to render visible the ways in which they are being subordinated, and are also able to show that the oppression is occurring with either governmental support or through governmental inaction, it should follow that, by applying Loving, such actions would also be impermissible.
While it is true that Loving was a Civil Rights Movement victory, it also stands as a case supporting civil rights. In other words, even though Loving was a milestone for civil rights attached to the movement for Black equality, it was also important for civil rights in the more generic sense. These general civil rights' are applicable to many social, cultural, racial, Loving, 388 U.S. at 3 (citing the lower court's opinion addressing racial segregation "Almighty God created the races white, black, yellow, malay and red, and he placed them on separate continents. And but for the interference with his arrangement there would be no cause for such marriages. The fact that he separated the races shows that he did not intend for the races to mix.").
56.
Id. at 11. 57.
See Id. at 11-12 & n. 11 (indicating that the statute in question has no legitimate purpose separate from racial discrimination and pointing out the title of the Virginia statute, "An Act to Preserve Racial Integrity," referred only to the "White race").
58. 
Loving and Defining Marriage
The debate over the definition of marriage in the context of Loving and same-sex marriage centers around whether the language from Perez v Lippold that was nationalized in Loving-"to marry the person of one's choice 62-is gender neutral. Those who oppose same-sex marriage generally argue that by using the term "marry," the Court was referring to a
60.
See supra note 51 and accompanying text. FALL 2007]
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union between one man and one woman. 63 Consequently, "person" must mean anyone of the "correct" gender or opposite sex. 6 4 This argument is typically articulated in the following way: extending marriage rights to same-sex couples changes the fundamental right itself by reshaping the institution of marriage because "marriage" is a union between one man and one woman.
6 5 The "anti" argument purports that regardless of how the relationship is characterized, the union of two people of the same sex is not a marriage and, therefore, Perez really determined that the nature of the fundamental right to marry is the freedom to choose the one person of the opposite sex with whom one wants to join in union.
Those supporting gay marriage rights assert that it is circular to ar-
66
gue that what gays want is not marriage. The circular argument is the following: gay people want to get married but the relationship they want to enter into is not a marriage since only people of different genders can get married; therefore, since what gay people want is not a marriage, they cannot get married because a marriage is not what they can do. 67 This
63.
See DOMA, supra note 5 (defining marriage as "only a legal union between one man and one woman as husband and wife); see also supra note 43 for a hyperlink to listing of state laws).
64. This Article does not intend to include transsexuals who are married to individuals of the same biological or birth, sex of their non-transsexual spouse (e.g., a femaleto-male transsexual married to a non-transsexual female) in the category of same-sex couples because they identify as different genders and may identify as a heterosexual couple. However, society and most current state laws consider these marriages to be same-sex and thus void ab initio. , dissenting) (arguing there was no equal protection violation because there was no person denied access to "the institution marriage" being a "civil union of a single man and a single woman"); Jones v. Hallahan, 501 S.W2d 588, 589 (Ky. Ct. App. 1973) (finding "appellants are prevented from marrying, not by the statutes of Kentucky or the refusal of the County Court Clerk of Jefferson County to issue them a license, but rather by their own incapability of entering into a marriage as that term is defined").
66.
See, e.g., Jones, 501 S.W2d at 589; see also SAME-SEX MARRIAGE: PRO & CON, supra note 4, at 90 (editor Andrew Sullivan describes Jones with the following language: "The Court of Appeals of Kentucky sets out the classic legal argument: Marriage by definition involves a man and a woman. End of discussion." This is, as Sullivan tides the section, "The Definitional Argument.").
67.
See, e.g.,Jones, 501 S.W2d at 589 ("A license to enter into a status or a relationship which the parties are incapable of achieving is a nullity. If the appellants had [VOL.
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Same-Sex Loving argument, however, winds its way around a path to answering a contrived question. The circular argument induces a response to the question of whether two people of the same sex can marry, but the "real" question is whether it is in the State's power to extend marriage rights to couples of the same gender. As courts in same-sex marriage cases have noted, the answer to the "real" question is "yes" because, by having created civil marriage in the first place, the State has defined marriage and continues to define it.6 Defining marriage both determines its parameters and procedures as well as who is allowed access to the institution, 69 and it is the 70 State's responsibility under its regulatory powers, to do so. While civil marriage is a social institution, it is also a legal one and law determines the benefits and burdens that attach to it. This is exemplified in the court's articulation in Goodridge that "While only the parties can mutually assent to marriage, 7 1 the government determines "who may marry and what obligations, benefits and liabilities attach to civil marriage., 72 Marriage's parameters are State constructed and thus the State can-directly or indirectly-discourage or encourage, restrict or allow, or outright bar or specifically sanction persons in their quest to obtain or exercise a right to marry.' 3 The State determines which relationships, and thus the people in them, are worthy of its blessings. Leaving same-sex couples out, suggests that they, and LGBT people in general, lack worth concealed from the clerk the fact that they were of the same sex and he had issued a license to them and a ceremony had been performed, the resulting relationship would not constitute a marriage.").
68. Id.
73.
See generally 55 C.J.S. Marriage § 4 (2007) (stating that the state's power to control marriage is only limited by the Fourteenth Amendment). The definition of marriage--socially and at common law-has traditionally been specific to a union between a man and a woman. However, lack of specificity on the Loving Court's behalf leaves room for existing language to include persons of the same gender in that definition. Furthermore, this Article advances the opinion that determining that marriage rights are gender neutral invokes Loving, in that the Court's decision manifested a broader reading of earlier definitions concerning those 77 who could and could not access the fundamental right to marry. Therefore allowing same-sex couples access to marriage is a logical continuation of Loving's increased inclusivity. 8 In sum, a definitional argument against same-sex marriage is that marriage has always had one consistent definition and therefore can never be redefined. However, the courts in some same-sex marriage cases determined that the State could define marriage in an expanded way-as a union between two consenting adults-as the court did in Loving when it included persons of different races as those eligible to marry each other.
B. What's It All About? The Loving Principles
This part of the Article separates the Loving analogy into three major components, each addressing one of the Loving principles. Section
74.
See Infra note 154 (listing over 1000 benefits, rights and privileges of marriage).
75.
See 
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Same-Sex Loving one addresses the freedom of choice principle and relates the Loving analogy to the issues of marriage as a fundamental right, and an individual's freedom to choose whom to marry. This section considers whether these principles work the same way in the differing contexts of race and sexuality. Section two is centered on the antidiscrimination principle and compares sex and sexual orientation discrimination to racial discrimination. Section three discusses the antisubordination principle. The focus is on the Loving Court's anti-White supremacy stance and how it applies in the same-sex marriage context. Michigan Journal of Race & Law situation deciding if, when and whom to marry. The Loving decision nationalized the Perez "freedom to choose whom to marry" determination but did not specifically state that making those decisions was limited to choices based on race. Thus, the freedom of choice principle is applicable in the same-sex marriage context because, arguably, the right attaches to the choosing itself, not to the identity of the person an individual is choosing to marry.86
Loving (is) Freedom of Choice

Loving (is) Antidiscrimination
LGBT marriage-rights advocates also argue that anti-same-sex marriage laws discriminate based on sex. Loving has been invoked to analogize the race-based discrimination of antimiscegenation laws to this sex-based discrimination. Pro gay marriage advocates further insist that, since both race and sex are subject to heightened scrutiny under the U.S. Constitution, the restrictions should fail constitutional muster.
8 8 This antidiscrimination argument asserts that the court struck down antimiscegenation laws because they discriminated based on race, even if the restrictions were facially neutral. According to the statute in question in Loving, both Whites and non-Whites could be sentenced to jail, and both Mildred Jeter and her husband Richard Loving were banished from the State of Virginia for 25 years.
89 Therefore, the argument continues, courts should certainly strike down laws mandating that marriage licenses should be given only to couples consisting of one man and one woman.90 ( Though the sex-discrimination argument has been most commonly invoked, an argument has also been made comparing the racial discrimi-S -93 nation in Loving to sexual orientation discrimination. To date, there is no binding precedent classifying gays, lesbians, and bisexuals as, in Equal Protection parlance, "suspect, 94 as in the case of race, or "semi-suspect, as when gender is at issue. However, the Goodridge plaintiffs argued that sexual orientation should be treated similarly to sex or race" and that laws that discriminate based on sexual orientation should also be subjected to that laws prohibiting marriage based on one's race are race-based classification and subject to strict scrutiny, therefore same-sex marriage prohibitions are laws restricting marriage on the basis of sexual orientation and are thus sex based distinctions); ESKRIDGE, supra note 4, at 172-82 (explaining the sexual orientation discrimination argument); Cass R. Sunstein, Homosexuality and the Constitution, 70 IND. L.J. 1, 27 (1994) (arguing that "the ban on same-sex relations will be seen as having much the same relationship to male supremacy as did the ban on mixed marriages to White Supremacy" therefore Loving will be a key case in the fight against sex discrimination and sexual-orientation discrimination 97 it did determine that individuals were being denied access to marriage based on sexual orientation."
What about the Loving analogy? Is sexual orientation comparable in any way to race? The argument contending that there are similarities turns on comparing not race and sexual orientation themselves but resulting discriminatory effects. It is the discrimination based on sexual orientation that is analogous to the discrimination based on race, deemed by the Loving Court to be illegitimate. 99 The claim is that just as there was "patently no legitimate overriding [governmental] purpose" for barring 100 access to marriage based on race, there are no legitimate purposes to restricting access to marriage based on sexual orientation. ' Therefore, even though no statute specifically bars LGBT people from marrying--the state does not prevent a lesbian from marrying as long as she marries a man yet she is barred from marrying another lesbian-the result is discrimination based on sexual orientation. Though this argument is also related to sex discrimination-it is discrimination based on sex because a woman can marry a man but a man cannot marry a man--sexual orientation is implicated because of the modern construction of marriage being based on love between a couple. 10 2 As Professor Holning Lau has noted, "a gay couple can never get married even though a gay individual can. 0 0 3 This is because the union between a person who is homosexually oriented and one who is heterosexually oriented cannot truly fulfill the purpose of the socially constructed and legally sanctioned "love-based" 10 See supra note 93 and surrounding text (discussing the sexual orientation discrimination arguments).
102. See Coo~rrz, supra note 77, at 242-43, 247,278, 306 (discussing the evolution of the 'love-pattern' in mate selection and stating that over the past two hundred years, Americans began to see marriage as a personal and private relationships that should fulfill their emotional and sexual desires. As a result, love is the main reason for marriage.). See also, Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 954 (Mass. 2003) ("Civil marriage is at once a deeply personal commitment to another human being and a highly public celebration of the ideals of mutuality, companionship, intimacy, fidelity, and family.").
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Same-Sex Loving contractual requirements."" The law has come to recognize the intimacy necessary for there truly to be a marriage;' 6 therefore, a wedding that takes place between a lesbian and a man, or two heterosexual women, does not truly result in a marriage.
Comparably, under antimiscegenation laws, neither Whites nor non-Whites were barred from marrying, but both were prohibited from marrying someone outside their racial category (White or non-White).' 8 Yes, a White person could marry another White person, but if the union was not between her and the person of her choice, it was not truly a marriage either. Thus, there is an applicable analogy between the racial discrimination barred in Loving and discrimination based on sexual orientation. The State bases marriage restrictions on the issues of identity so that individuals are barred not from access to marrying altogether, but from truly being married.
Loving is Anti-White Supremacy
This Article contends that adopting either the freedom-of-choice principle or the antidiscrimination principle, or both, leaves the pro same-sex marriage argument incomplete. By failing to include Loving's antisubordination principle, as articulated through the Courts anti-White supremacist language, same-sex marriage advocates limit possibly 105 .
See 52 Am.Jur. 2d Marriage § 4 (2000) (stating that marriage is sometimes characterized as a contract analogous to a partnership agreement, sometimes characterized as a three-party contract between a man, a woman and the state, and sometimes characterized as a personal relation which arises from a civil contract. However some jurisdictions follow the view that the rights and obligations of marriage do not rest upon contract, but upon the general law of the state, or that marriage is a contract as well as a status or legal condition.)
106. See Goodridge, 798 N.E.2d at 948 (declining to deny civil marriage to same-sex individuals since the Massachusetts state constitution forbids the creation of second-class citizens, and stating that the exclusive commitment of two individuals to each other nurtures love and mutual support, and brings stability to society).
107. See 41 C.J.S. Husband and Wife § 6 (1991) (stating that inter-spousal obligations arising out of the marriage contract "include sympathy, confidence, and fidelity, in addition to comfort, love, companionship, and affection ... when a man and woman marry they contract toward each other obligations of mutual respect, fidelity and support").
I 4 In fact, it remains tenaciously intact and helps to maintain a system of subordination of which heterosupremacy is also a part."
5 Nevertheless, the Loving decision's anti-white supremacy holding can be viewed as foundational in the work to develop antisubordination jurisprudence and counter the dominant/subordinate paradigm. So too is the Goodridge decision's extension of marriage rights to same-sex couples a monumental step forward on the path to equality. Part II of this work seeks to show that the arguments in favor of same-sex marriage are connected to Loving not only through the established freedom of choice and antidiscrimination principles, but also through its antisubordination principle. Part II further asserts that this third principle of antisubordination provides support for the position that LGBT relationships should be legally sanctioned and that extending mar-
109.
See Id. at 11-12 (discussing white supremacy and racial animus " ... the straight mind develops a totalizing interpretation of history, social reality, culture, language, and all the subjective phenomena at the same time ... The consequences of this tendency toward universality is that the straight mind cannot conceive of a culture, a society where heterosexuality would not order not only all human relationships but also its very production of concepts ...,17
Loving has afforded interracial couples access to civil marriage.18 When a White person and person of color marry, each is exercising his or her fundamental right to choose a partner," 9 and each is specifically countering racial discrimination by making that choice regardless of the other person's race. Thus, the interracial mixed-sex couple clearly has a relationship grounded in two out of three of Loving's principles-freedom of choice and antidiscrimination. 1 A mixed-sex interracial couple may cross the "color line"'' when they marry. However, though it may seem counterintuitive, because of the intersectionality 22 1 3 This section considers the ways interracial mixed-sex relationships support, and same-sex relationships challenge, white supremacy. Three postulates relating to how white supremacy influences and is influenced by intimate relationships ground this inquiry. The claims are applied to mixed-sex interracial couples and to same-sex couples. Each postulate is then used to illustrate the idea that same-sex marriage can subvert white supremacy.
The three postulates are the following: 1) Heterosupremacy and white supremacy are interconnected aspects of a subordinating 1 2 4 power structure and thus each serves to support the other. 2) The intersection of identities, i.e., race, gender and sexual orientation, makes it possible for relationships to either support or challenge concepts of white superior-
126
ity. 3) Relationships, by being normative or non-normative, can serve to either increase or decrease of the visibility of race. 127 The postulates as applied to mixed-sex interracial couples and the ways they support white supremacy are as follows: 1) By choosing to access a social and legal institution that is nearly absolutely heterosexually the couple continues to perpetuate ideas of white superiority based on the presumption that a person of lower racial status is marrying up. T 3 3) Because of the race and gender dynamics operating on an interracial heterosexual couple, race is actually magnified rather than minimized in that the couple is normative by being mixed-sex but non-normative by being mixed race. This is a difference, which serves to accentuate the races of the individuals within the couple. In effect, the postulates, as applied to mixed-sex interracial couples which result in heteronormativity, white
123.
See supra Part I.B.3.
124.
See infra Part II.A.
125.
See infra Part II.B.
126.
Infra note 173 (defining normative). In this context normative couples are those that, on some level, conform to cultural expectations by being intraracial or heterosexual.
127.
See infra Part II.C.
128.
See infra note 164 (defining heteronormative). 
See infra
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Same-Sex Loving superiority, and racial magnification, serve to help maintain white su-132 premacy. Conversely, the postulates as they relate to how same-sex relationships subvert white supremacy are: 1) by their very existence, same-sex relationships counter heteronormativity which, in turn, undermines heterosupremacy and subverts all interconnected subordinations. 2) Same-sex couples challenge conceptions of white superiority based on a narrow, but socially pervasive perception of LGBT identity as a white cultural construct' 33 and homosexuality as a detrimental lifestyle. 13 4 3) Interracial same-sex couples, as the most non-normative, have a particularized impact on racial visibility. Identifiable same-sex interracial couples may render society "color-blind" lessening the visibility of race and the notability of racial difference. The postulates as applied to same-sex couples indicate that non-heteronormativity, undermining white superiority and rendering society color-blind serve to subvert white supremacy and to further Loving's antisubordination principle. This strengthens the validity of the Loving analogy 13 ' and arguments supporting its use in advocating for same-sex marriage.
132.
Cf .com/content/Default.aspx?ci-27694&VERSION=p (finding that public tolerance for gay rights is at the high-water mark of attitudes recorded over the past three decades; with only 37% of people polled believing that "homosexual relations between consenting adults should not be legal," 39% believing that homosexuality should not be considered an acceptable lifestyle 49% believe that homosexual relations are morally unacceptable).
135. See supra Part I.A. 1 (defining the Loving analogy).
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A. Interconnected Subordinations: Heterosupremacy and White Supremacy
This section first addresses the ways in which heterosupremacy and white supremacy are interconnected and fundamental to the perpetuation of the dominant/subordinate social structure. Several theories support the premise that oppressive ideologies, including heterosupremacy and white supremacy, are interconnected. For example, interest convergence theory posits that gains will come for subordinated groups when their interests converge with those of dominant groups. 136 Intersectional theory specifically shows that subordinations are interconnected, by demonstrating the manner in which subordinating ideologies are differently operationalized depending on the multiple identities of the subordinated group. Dominant and subordinate identities exist along many axes. Grouping the most dominant characteristics together constructs a force that subordinates those without the specified characteristics, i.e., racial whiteness and "hetero" sexuality. Professor Francisco Valdes has referred to this dominant force as "Euroheteropatriarchal elites."'" This label speaks to the racialized, sexualized, gendered, and classed aspects of the dominant, subordinate binary and their interconnectedness.
The most dominant group is composed of those who possess all the traits or adhere to all the ideologies of the Euroheteropatriarchal elite and, in turn, reap the most benefits."' Meanwhile, those in-grouped by virtue of a single aspect of their identity, or by one part of the ideology, are able
146.
See LGBT people are limited include the following: exclusion from Federal Hate Crimes Legislation; exclusion from laws prohibiting discrimination in housing and employment, based on sexuality or gender identity; being barred from openly serving in the Military due to the "Don't Ask Don't Tell Policy;" barred from adopting children in the State of Florida (and effectively in other states due to non-sexual-orientation-specific laws which bar non-married or single people from adopting), gay men being excluding from the Boy Scouts of America; and LGBT youth being institutionalized).
150.
Francisco 3 Similarly, interracial heterosexual couples, while possibly disadvantaged by virtue of being interracial, are able to access marriage benefits 15 4 by being heterosexual and thus a state-sanctioned couple. Moreover, a White gay male couple, though disadvantaged by being a homosexual couple, and therefore barred from marrying, has access to racial and gender privilege.' Though some LGBT individuals and couples have access to varying types of privilege, the rights and benefits of marriage, extended to interracial mixed-sex couples through Loving, continue to be denied to most same-sex couples at the State level 5 6 and all gay and lesbian couples at the Federal level.11 7 While white supremacy and heterosupremacy independently work against each subordinating principle's particular target group-people of color and LGBT persons, respectively-they also each work separately and together to oppress the other group as well. White supremacy itself supports racism within LGBT communities in a number of ways.
LGBT persons of color may be excluded from gay bars or clubs based on their 158,,5 race. A gay White man may be branded a "dinge queen ' " 9 or "rice
152.
See, e.g., Ehrenreich, supra note 139, at 307 (arguing that "singly burdened" White women are "clearly privileged" compared to their black counterparts).
153.
Id.
154.
See, Letter from U.S. General Accounting Office to Sen. Bill Frist (Jan. 23,2004) (identifying over 1000 federal provisions in which marital status is a factor in determining benefits, rights and privileges). See also, Religious Tolerance, Legal and Economic Benefits of Marriage, available at http://www.religioustolerance.org/mar-bene.htm (last visited March 2, 2007) (enumerating the rights and benefits of marriage including various property rights, parental rights, health care rights, decision making power, legal rights, and financial benefits such as inheritance rights, insurance access and tax exemptions).
155. See generally Ehrenreich, supra note 139, at 256-59 (introducing "symbiosis theory" by explaining that it includes the thesis that individuals can sometimes be dominant and sometimes be subordinate 162. See D. L. Hutchinson, Unseen, supra note 44, at 567-69 (arguing that the murder of Julio Rivera, a gay Puerto Rican man, could be "characterized as an act of 'racisthomophobia,' rather than a 'gay' bashing"-which is the way LGBT activists viewed the crime, referring to it as "the Gay Howard Beach").
163.
MAGGIE HUMM, THE DICTIONARY OF FEMINIST THEORY 119, 123 (2d ed. 1995) (defining homophobia as "the fear of homosexuality in oneself or others" and heterosexism as "the unconscious or explicit assumption that heterosexuality is the only 'normal' mode of sexual and social relations."); Nancy J. 
FALL 2007]
Michigan Journal of Race & Law associating homosexuality with the community's decline."' 65 Heteronormativity may require LGBT persons to be closeted in order to be welcomed within the community. As author bell hooks related in Homophobia in Black Communities, the level of required closetedness may vary but still has a negative impact.
Sheer economic necessity and fierce white racism, as well as the joy of being there with the black folks known and loved, compelled many gay blacks to live close to home and family. That meant however that gay people created a way to live out sexual preferences within the boundaries of circumstances that were rarely ideal no matter how affirming. In some cases, this meant a closeted sexual life.' 66 Finally, with issues such as same-sex marriage being so controversial, heterosupremacy can manifest itself not only as support for white supremacy but also white supremacist organizations.'
Challenging either white supremacy or heterosupremacy will necessarily influence the other form of oppression. This is evident from the ways in which white supremacy functions within LGBT communities and the ways in which heterosupremacy operates within communities of color. Additionally, each form of oppression targets the communities themselves in that racism targets people of color and heterosexism and homophobia target the LGBT community. Failure to work against one helps ensure the other's continued strength.' 68 Thus, a failure to adhere to 
168.
Cf Same-Sex Loving an anti-heterosupremacy principle serves to help maintain white supremacy. Fundamentally, the racism at the core of white supremacy and the heterosexism and homophobia at the core of heterosupremacy are interconnected and interdependent. 169 The dominant/subordinate social structure, used to maintain the power and control of the Euroheteropatriarchal elite depend on both. As ProfessorValdes writes:
[Euroheteropatriarchy] signifies the commingling and conflation of various supremacies: white supremacy, Anglo supremacy, male supremacy, and straight supremacy. This term, therefore, seeks to capture the interlocking operation of dominant forms of racism, ethnocentrism, androsexism, and heterocentrism-all of which operate in tandem in the United States and beyond it to produce identity hierarchies that subordinate people of color, women, and sexual minorities in different yet similar and familiar ways. In this way, Euroheteropatriarchy also encompasses issues of language, religion, and other features of "culture" and community that help to produce and sustain hierarchical social and legal relations. Euroheteropatriarchy therefore denotes a specific form of subordination in a specific context, which encompasses and enforces white racism and Anglo ethnocentrism, as well as androsexism and heterosexism, normatively, politically, and legally.
170
Racism, heterosexism, and homophobia connect (along with classism, sexism, and other subordinating ideologies) to form the base of Euroheteropatriarchal elitism that maintains the white supremacy that continues to exist today. 171 The conclusion is that the State sanctioning of same-sex marriage challenges white supremacy by legitimizing and supporting intimate relationships, which are, by their very existence, counter hegemonic and anti-subordinating. I use examples of both marriage and non-marital relationships because I believe that the underlying debate is including women of color, and that anything less is not feminism, but merely "female selfaggrandizement").
169. Supporting the general proposition that "isms' are interdependent and interconnected, See generally Crenshaw, supra note 122 (discussing the connection between racism and sexism); Ehrenreich, supra note 139, at 257 (discussing how when those defined as "singularly burdened individuals compensate for the powerlessness they experience by using their privileged positionality to subordinate others, they often actually end up reinforcing the very systems that oppress them."); D.L. Hutchinson, Unseen, supra note 44 and accompanying text (discussing this interconnectedness and the theoretical underpinnings).
170. Valdes, Outcrit, supra note 150, at 840-41.
171.
See ld. at 840.
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about the relationships themselves. Though the specific argument set forth in this Article is about formal legal recognition of same-sex relationships through civil marriage, subordinating systems work on non-marital relationships in the same way they do on marital ones. I further argue that there is a parallel between how those opposing same-sex marriage view all LGBT relationships and how those who opposed interracial marriage viewed all interracial relationships in that both oppositional groups believe such relationships to be "illicit sex", "contrary to God's will," or unnatural." 172 The contention is that while heterosexual marriages, as exemplars of heteronormativity, may reinforce the status quo of white supremacy, same-sex intimate relationships challenge white supremacy by being non-normative.
173
B. Intersecting Identities and Mhite Superiority
Intimate interracial relationships can be destabilizing to the system of subordination in that they have the potential to upset the white dominant/minority subordinate status quo by seemingly raising the status of one group while lowering the status of the other. Paradoxically, when it comes to heterosexual interracial relationships, they are both destabilizing to, yet reinforcing of, white supremacy. One reason this paradox exists may stem from the public perception that a person of color is choosing to involve herself with a White person to better herself. 74 This perception stems from White racial idealism, the notion that "white is best." Sedgwick eds., 1999) ("A norm is a rule that governs a pattern of social behaviour," either the ideal behavior or the "behaviour that is desired or prescribed." To be normative is to construct or adhere to the norm, to be non-normative is to be the opposite.).
174.
See MORAN, supra note 50, at 104-05; RENEE C. ROMANO, RACE MIXING: BLACK-WHITE MARRIAGE IN POSTWAR AMERICA 56 (2003) (discussing the "exchange theory" which posits that lower-class white women would marry upper-class black men thus exchanging a higher racial status for a higher economic status on the part of the women and vice versa on the part of the men); see also KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 25 (noting the fear that "'the negro will be endeavoring to usurp every right and privilege... "'), at 281-338 (discussing the benefits of passing for white including being accepted into white society).
175.
KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 34 (discussing white "racial idolatry" and black inferiority).
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White racial idealism can be perpetuated generationally by the continuation of the idea that children of any White/non-White interracial union are better than children of color with very little or no White ancestry because they have "white blood" and are thus of higher cultural status. 176 The idea that the addition of any White blood leads to higher cultural status exists even though children are still most often identified with, and socially, legally and politically, categorized as being, the same race as their of-color parent-especially if that parent is Black.' 7 7 Regardless, the perception is that these biracial children are one step or generation closer to whiteness or at least are closer to being able to pass for White.1 8 For Blacks, passing for White has historically been, and continues to be, advantageous.' 79 Passing has meant access to rights and privileges reserved for the racially dominant class. 80 Those who cannot
176.
See DEVON supra note 78, at 283 ("Passing is a deception that enables a person to adopt specific roles or identities from which he or she would otherwise be barred by prevailing social standards. The classic racial passer in the United States has been the 'white Negro,' an individual whose physical appearance allows him to present himself as 'white' but whose 'black' lineage (typically only a very partial black ancestry) makes him a Negro according to dominant racial rules.").
179. See KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 281-338 (defining passing and discussing the historical and contemporary advantages of being able to do so); see also, ROOT, supra note 78, at 141 (discussing how "'Passing' as white ... was another strategy for subverting and renegotiating race and the privileges and access that go with whiteness."); HANEY LOPEZ, supra notel 14, at 192 (describing passing as the "ability of some individuals to change race at will"); HANEY LOPEZ, supra note 114, at 199 (relating the "presumptions of worth" that come with being perceived as white).
180.
See HANEY LOPEZ, supra note 114, at 198-99 (discussing the high value placed on whiteness); KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 286-97 (relating "passing stories" that exemplify numerous advantages a person would get from being perceived as white); MORAN, supra note 50, at 47 ("Individuals with any African ancestry traditionally were barred from all of the privileges associated with white identity. Passing became a way for some blacks to circumvent the color line without directly challenging it.").
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Michigan Journal of Race & Law pass however may still be able to improve their situations through an interracial relationship. The idea is that a person of color is somehow bettering herself and her children by forming a family with a White person and she herself is thus able to move up-towards whiteness-through this interracial intimate relationship. 8 The prevention efforts existed because any racial identity that was not purely white was inferior and threatening to white supremacy.197 This is not to say that interracial heterosexual relationships deliberately continue to maintain white superiority, but rather that the popular perception of interracial different-sex relationships, within of-color and White communities, is that whiteness has an element of superiority.
' "
This attitude of white superiority is reflected in the sense that people of color have married up when they marry Whites, whereas Whites have married down. 199 By marrying a White woman, a Black man is seen as
190.
See RomAro, supra note 174, at 52-53.
191.
YANcEY, supra note 185, at 49.
192.
RoivA,/o, supra, note 174, at 53.
193.
See KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 367-68 (explaining that the children of slaves were black regardless of whether the father was a free White man or not. "By treating as unambiguously 'black' the human products of interracial sexual unions, authorities strove-usually successfully-to thwart any inclination toward interracial parenting."); see also ROOT, supra note 78, at 81 (stating that racial construction assigns children a non-White status); YANCEY, supra note 185, at 47 ("[S]ome argue that White partners [in interracial marriages] should be discouraged from having interracial children because then those children will be kids of color.").
194. While women tend to marry up socioeconomically, when a White woman marries a Black man she has married down in the context of racial, and thus social, status. However when a Black woman 203 marries a White man, she has racially, and therefore socially, married up.
The social construction of homosexuality serves to limit the possibility of LGBT persons of color accessing the equivalent of marrying up. Not only is marriage itself barred, but the combination of public perception of non-heterosexuals, namely that they have both an undesirable identity and inferior way of living, leads to the construction of LGBT hat has been happening for the past four hundred years is that the White man, through his access to black women, has been pumping his blood and genes into the blacks, has been diluting the blood and genes of the blacks ... "); MICHELE WALLACE, BLACK MACHO AND THE MYTH OF THE SU-PERWOMAN 12 (1979) ("[Bjlack women had for many years been overtly and covertly available to white men... ").
203.
One important note: there is an interracial marriage "gender gap" in Black LGBT Blacks should refer to themselves as "gay." Dr. Simmons says, "1 can appreciate the issue over whether or not we should call ourselves 'gay' as African people because basically it is a white cultural term that white people created."); id. at 157 ("Homophobic black intellectuals tend to view homosexuality in the black community either as an outgrowth of white racism or as a by-product of the breakdown of the black family.").
206.
See, e.g., Gina Dent, Black Pleasure, Black Joy: An Introduction, in, BLACK POPULAR Cui ruRE 3 (Gina Dent, ed. 1992), (describing "that notorious black manifesto-we will not have our business put in the streets.").
207. BOYKIN, supra note 46, at 156-57; Henry Louis Gates Jr. Forward in THE GREAT-EST TABOO, supra notel33, at xiv.
208. E.O. Hutchinson, My Gay Problem, supra note 133, at 4 ("Homosexuality was a perverse contrivance of white males and white females that reflected the decadence of white America"); see also HOOKS, Homophobia, supra note166, at 123 (discussing the verbalization that "white people were encouraging black people to become homosexuals[.]").
209. 
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The effect of this public construction of homosexuality as both White and deficient is to undermine the very idea of white superiority. If the public perceives gay as White, and they also perceive gay as inferior, then same-sex couples counter white superiority. Thus, the LGBT person of color who is in a same-sex relationship with a White person cannot be "marrying up" because the White partner, though individually of a higher racial status when compared with her partner of color has a diminished racial status by virtue of her sexual orientation. The White partner slides down the racial hierarchy while the partner of color, already at the bottom, simply remains there.
While heterosexual interracial intimate relationships can reinforce the concept of white superiority, same-sex intimate relationships can challenge it. Ongoing attitudes that support white superiority and notions of marrying up or marrying down permeate the culture and thus effect all relationships whether legally sanctioned through marriage or not. These attitudes further the ways in which interracial mixed-sex marriage supports white supremacy. By including same-sex couples in those who are able to access marriage, marrying up or down will lose some of its racialization in society at large because, through generally negative attitudes towards homosexuality, White LGBT people and LGBT people of color are constructed as more racially equal, both rendered to a low racial social status.
Diminishment in the white-is-superior viewpoint also affects attitudes about the racial status of children.
LGBT couples who become parents may have fewer concerns about their children's racial ancestry given that many lesbians and gays adopt or use alternative reproductive technology to create their families 212 Same-Sex Loving children have any White ancestry is minimized. Further, even though same-sex marriage is completely sanctioned in this country-of-thefuture, homosexuality will probably still be viewed as inferior to heterosexuality and will probably still be perceived as a White cultural construction. Therefore, if an LGBT person of color marries a White person of the same sex, one still cannot accuse her of trying to better herself because she has entered into a union, which, though state sanctioned, continues to be perceived unfavorably and rendered to a lower social status. Regardless, even with negative societal attitudes, granting same-sex marriage rights would legitimize and support intimate relationships that subvert attitudes of white superiority-necessary to maintain white supremacy-which in turn conforms with and advances Loving's antisubordination principle.
C. Struck "Color-Blind": (Non)Normative Relationships
Turning to the third and final postulate; this section explores how interracial same-sex relationships add a specific and direct challenge to white supremacy that interracial mixed-sex relationships do not and that intraracial same-sex relationships do only indirectly. Same-sex interracial couples live at the intersection of racism and heterosexism, and therefore provide examples of how white supremacy and heterosupremacy each support the other. 1 4 These couples, as individuals and as a pair, experience racism, heterosexism and bias against interracial relationships.
2 15 The prejudices these couples face can manifest in a number of ways, from the micro aggressions ' 1 6 of daily life in a Euroheteorpatriarchal elitist world, to verbal and physical abuse. 7 Additionally, the discrimination may take the turns at least partially on the social significance of one line of decent versus another."). The less information one has, I argue, the more choice one has.
214. Cf. Crenshaw, supra note 122, at 1244 (discussing the intersectionality of race and gender). Here I apply it in the context of race and sexual orientation. This is not to say there is no gender dynamic at work, but a discussion of how gender interacts with race and (homo)sexual orientation is beyond the scope of this Article.
215. BOYKIN, supra note46, at 106-110, (discussing dynamics of and responses to interracial same-sex relationships); D. MERILEE CLUNIS& G. DORSEY GREEN, LESBIAN COU-PLES 131-42 (1988) (discussing the impact of racism on lesbian couples); c. KENNEDY, INTERRACIAL INTIMACIES, supra note 78, at 109-10 (discussing three "camps" of African Americans when it comes to Black/White interracial marriage. The "third camp repudiates interracial marriage on the ground that black participation in it constitutes an expression of racial disloyalty; implies disapproval of fellow blacks; impedes the perpetuation of black culture; weakens the African American marriage market; and fuels racist mythologies, especially the fiction that blacks lack pride of race." (endnote omitted)).
216 form of exclusion from community because of one's own race or the race of one's partner or because of sexual orientation. Families of origin may reject someone if she comes out as homosexual 1 8 or if she couples with someone of another race."
9 These biases and prejudices may lead to actions that help perpetuate heterosupremacy and white supremacy. Even though positive opinions about interracial relationships are expanding in 220 society at large, positive attitudes would not necessarily extend to samesex interracial relationships because of the same-sex nature of the relationships. This section posits that, as viewed by the dominant culture, the sexual orientation of the individuals and the same-sex nature of an interracial lesbian or gay couple serve to override the races of each member of the pair, rendering their race invisible or at the very least, "see through." Consequently, when exposed to interracial same-sex couples, society is, in essence, struck "color-blind." Because it cannot see past the sameness of the genders in the presumed homosexual couple, race becomes secondary.
Interracial same-sex intimate relationships where the parties are not closeted and are thus more visibly same-sex and interracial, present the most significant challenge to white supremacy, much more so than different-sex interracial relationships that were specifically decriminalized in bias motivation revealed that 54.7 percent were motivated by a racial bias, 17.1 percent were triggered by a religious bias, 14.2 percent were motivated by a sexual-orientation bias, and 13.2 percent of the incidents were motivated by an ethnicity/national origin bias); see generally NAT America, 1990 -2000 (presented Apr. 2004 ) (noting the "rapid increase of interracial marriage in the 1 9 80's" led some to conclude there was improvement in race relations, but authors recognized that rates of interracial marriage remain low "accounting for less than three percent of all marriages in 2000.").
221. Because of the totalizing of sexual orientation, this single characteristic overwhelms other characteristics such as race.
2 While it is actually race that initially called attention to the couple, regardless of the races of those in a same-sex relationship, sexual orientation is highlighted.
The manner in which sexual orientation becomes a visible characteristic and the way interracial same-sex couples incite social colorblindness are connected. It is the very fact that the couples are interracial that calls particularized attention to the sameness of the genders and the homosexual orientation. The foregrounding of interracial homosexuality may be so overwhelming as to strike the viewer temporarily "colorblind"-unable to or disinclined to notice race. It is the visibility of the interracialness of two women or two men that first draws attention to the same-sexness and the same-sexness that renders their sexual orientation extremely visible. As Professor Eskridge notes, once sexual orientation is revealed it becomes an individual's total package such that other characteristics, such as race, can become secondary.
26
There is one caveat to this color-blindness, though it only occurs if an observer perceives that the interracial same-sex pair is part of an intimate, physical, emotional relationship. This is necessary for the sexuality to become totalizing to the point of rendering race nearly invisible. The inability to perceive interracial relationships of any sort 223. Eskridge, Outsider, supra note 223, at 978.
224.
Id. at 979 (describing the "totalizing feature of sexual orientation" in the case of legal scholars. "Disclosure of sexual preference" may overwhelm a scholar's ideas, generating a "loss of credibility and the diminishment of influence."); see also 229 Therefore at first glance, an interracial pair may not be identified as knowing each other, let alone perceived as being a couple. However, if a second look is taken and the interracial same-sex pair is understood as an intimate, romantic, sexual or dating couple, then the "color-blindness" strikes because of the disconcerting nature of the "gayness" of the relationship dynamic. 23 0 The perception of the individuals' race in the same-sex couple-the interracialness of the two men or two women-recedes and for a time only their sexuality is evident. 231 While interracial same-sex couples may render society color-blind, interracial heterosexual relationships magnify the race of each member of the couple. The mixed-sex interracial couple is normative at least along the axis of gender and sexual orientation. There is nothing unusual about seeing a man and a woman as a couple. It is the interracial aspect of the pair that is out of the ordinary and thus the fact that the individuals are of different races becomes the couple's most noticeable characteristic. Therefore, instead of rendering an observer color-blind, interracial mixed-sex couples heighten the observer's perception of race.
The children of interracial mixed-sex couples also serve to magnify race. Rather than creating color-blindness, there are still categories for United States and its impact on each racial group's understanding of racial differences); see also DAVID K. SHIPLER, A COUNTRY OF STRANGERS: BLACKS AND WHITES IN AME~iCA, (describing voluntary segregation in modern-day schools).
228. See JENSEN, supra note 18, at 4 (noting "[White supremist ideology] has justified legal and extralegal exploitation of every non-white immigrant group, and is used to this day to rationalize the racialized disparities in the distribution of wealth and well-being in this society.").
229. This is a frequent occurrence in my own life. Regularly, when my White partner and I check-in at the host stand at a restaurant she is addressed first and asked "one for dinner?"We have been on public transportation and have been asked, with incredulity in the asker's voice, "Are you two friends?" See Mary R.Jackman and Marie Crane, (Arlene Stein ed., 1993) ("[There are questions] unaskable of the majority of the straight world, unfamiliar with the basic context of gayness. Unacculturated straight people are usually too caught up with in the shock of relatively simple homosexuality itself-the fact of girls with girls and boys with boys...").
231.
See supra note 40 (noting that there are interracial plaintiff couples in some several same-sex marriage cases. However the issue of their interaciality is rarely discussed, maybe because it is deemed irrelevant when the issue is sexuality).
[VOL. 13:177 those who are "mixed-race," "multiracial" and "biracial.
These categories emphasize race or color and reinforce the one-drop rule. 23 The offspring of interracial relationships tend to be classified as belonging to a particular race according to the color of their skin. 3 "Color-blindness" is tied to same-sex marriage in that marrying, as a public act, brings visibility to the races and sexes of the couple. A ceremonial marriage requirement is for the pair to present themselves together in front of an official to validate them as a couple. 2 The act of marrying calls attention to the interracial same-sex couple as fundamen-
236
tally non-normative. Society cannot be "interracial relationship blind" when a couple chooses to marry. Thus by marrying, the interracial samesex couple has rendered clearly visible both their interracialness and their status as a same-sex intimate couple, which in turn serves to strike society, at least temporarily, color-blind.
The color-blindness inspired by interracial same-sex couples may seem like a negative; however, some considered color-blindness to be a social good because it supposedly invokes equal treatment of the races.
7
The failure to see or care about the races of two individuals because one is so overwhelmed by their sexual orientation may not initially seem like a good worth attaining. It nevertheless challenges white supremacy by temporarily balancing White and non-White parties as equally 'queer.
238
Color-blindness also manages to bring visibility to LGBT people, which, through exposing more people to others who are lesbian or gay, can work to counter heterosupremacy. Through simply being visibly same-sex and interracial, these relationships further Loving's anti-white supremacist message by helping to mute the race of an individual and making it possible for her other characteristics to be considered. Thus color-blindness,
